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DETAILED ACTION 

1 . In view of the Appeal Brief filed on 7/10/09, PROSECUTION IS HEREBY 
REOPENED. New grounds of rejection are set forth below. 

To avoid abandonment of the application, appellant must exercise one of the 
following two options: 

(1 ) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply 
under 37 CFR 1.113 (if this Office action is final); or, 

(2) initiate a new appeal by filing a notice of appeal under 37 CFR 41 .31 followed 
by an appeal brief under 37 CFR 41 .37. The previously paid notice of appeal fee and 
appeal brief fee can be applied to the new appeal. If, however, the appeal fees set forth 
in 37 CFR 41 .20 have been increased since they were previously paid, then appellant 
must pay the difference between the increased fees and the amount previously paid. 

A Supervisory Patent Examiner (SPE) has approved of reopening prosecution by 
signing below: 

/(Jackie) Tan-Uyen T. Ho/ 

Supervisory Patent Examiner, Art Unit 3773. 
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Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 1,6-9, 12, 15 and 44 are rejected under 35 U.S.C. 102(b) as being 
anticipated by US 6,162,244 to Braun et al. 

Independent Claim 1: Braun discloses a stent delivery device capable of joining 
a first body vessel to a second body vessel, the device comprising an in inner member 
1 1 having a distal end portion and defining a longitudinal axis; an outer member 15 
defining a lumen dimensioned to receive the inner member therein (see Figs. 4a-4c); 
and a radially expandable anchor (stent) 1 disposed at the distal end of the inner 
member, the expandable anchor having an initial condition wherein the expandable 
anchor is disposed between the outer member and the inner member (Fig. 4c) and an 
expanded condition (Fig. 4a); and a sheath 2 disposed about the expandable anchor for 
defining the shape of the expandable anchor in the expanded condition such that a 
distal end of the expandable anchor is radially larger than a proximal end portion of the 
expandable anchor in the expanded condition (see portion 20 in Fig. 3d). 

Claims 6-8: The inner member is an inner tubular sleeve defining a central 
lumen extending therethrough (see Figs. 4a-4c), which is fully capable of permitting 
liquid to pass therethrough and drain through the inner tubular sleeve, and wherein the 



Application/Control Number: 10/510,869 Page 4 

Art Unit: 3773 

inner tubular sleeve has a porous end 12, which is fully capable of permitting the 
transmission of moisture. 

Claim 9: The expandable anchor is a hollow tube stent that defines at least one 
longitudinally oriented passage extending completely therethrough when in the 
expanded condition. 

Claim 12: See grasper 12. 

Independent Claim 15: Braun discloses a device for joining a first body vessel 
to a second body vessel (anastomosis device), comprising: a pair of concentric tubular 
sleeves including an outer sleeve 15 and an inner sleeve 1 1 , each of the pair of 
concentric tubular sleeves having a distal end portion and a proximal end portion; and a 
radially expandable anchor (stent) 1 operatively disposable between the distal end 
portions of the pair of concentric tubular sleeves, the radially expandable anchor 
including a proximal end portion and a distal end portion capable of providing a radially 
outward force when the anchor expands. The stent of Braun is an expandable stent 
that is fully capable of providing an outer force to any connected tubular members. 

Claim 44: The radially expandable anchor is fully capable of providing a radially 
outward force along the length of the anchor when said anchor expands. 

Claim Rejections - 35 USC § 103 
4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

6. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 1 03(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

7. Claims 2, 1 6-1 7, 20-24 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Braun et al., as applied to the rejections above, and in view of US 
5,222,964 to Cooper. 

Braun discloses all the limitations of the claims, as seen in the rejections above, 
except for the radially expandable anchor stent being made from at least one sponge- 
like and a foam-like material. However, forming stents from sponge like material is well 
known in the art. For example, Cooper discloses a stent made from soft sponge rubber 
(col. 2, II. 19-21). Therefore, it would have been obvious to one of ordinary skill in the 
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art at the time the invention was made to modify the stent of Braun to be made from a 
sponge-like material since Cooper discloses that forming a stent from such a material is 
well known in the art and since it has been held to be within the general skill of a worker 
in the art to select a known material on the basis of its suitability for the intended use as 
a matter of obvious design choice. In re Leshin, 227 F.2d 197, 125 USPQ 416 (CCPA 
1960). 

8. Claims 3, 4 and 19 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Braun et al. and Cooper, as applied to the rejections above, and in view of US 
5,617,878 to Taheri. 

The modified device of Braun discloses all the limitations of the claims except for 
the stent having a frusto-conical shape in the expanded position. However, having 
stents with a frusto-conical shape is well known in the art, as disclosed by Taheri in col. 
5, II. 24-26 and Fig. 13. Therefore, it would have been obvious to one of ordinary skill in 
the art at the time the invention was made to modify the device of Braun to have a 
frusto-conical shape since having a stent with a frusto-conical shape is well known in 
the art, as taught by Taheri, and since it has been held that changing the shape of a 
working part involves only routine skill in the art. In re Dailey; 357 F.2d 669, 149 USPQ 
47 (CCPA 1966). 

9. Claims 5 and 18 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Braun et al. and Cooper, as applied to the rejections above, and in view of US 
6,699,274 to Stinson. 
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The modified device of Braun discloses all the limitations of the claims except for 
the stent expanding upon contact with moisture. However, having stents with a 
moisture-controlled expansion is well known in the art, as taught by Stinson in col. 2, II. 
35-37. Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify the device of Braun to have a moisture- 
controlled expansion rather than an automatic self expansion since such an expansion 
is well known in the art, as disclosed by Stinson, and that the timing of the expansion 
would merely be dependent upon the intended use for the stent. 

10. Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Braun et 
al., as applied to the rejections above, and in view of US 5,702,419 to Berry et al. 

Braun discloses all the limitations of the claims except for the device having 
control unit. However, the use of a control unit for delivering a stent remotely is well 
known in the art, as shown in Fig. 1 of Berry. Therefore, it would have been obvious to 
one of ordinary skill in the art at the time the invention was made to modify the device of 
Braun to have a control unit as it would allow the surgeon to deploy the stent remotely. 

11. Claims 13, 14 and 25 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Braun et al. and Cooper, as applied to the rejections above, and in view of US 
5,059,211 to Stack et al. 

12. The modified device of Braun discloses all the limitations of the claims except for 
the stent being bioabsorbable (dissolves after a predetermined period of time). 
However, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify the device of Braun to be made of a bioabsorbable 
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material since forming a stent from bioabsorbable material is well known in the art, as 
taught by Stack, and since it would allow for the removal of the stent from the body 
without any additional surgery. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Darwin P. Erezo whose telephone number is (571)272- 
4695. The examiner can normally be reached on M-F (8:00-4:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jackie Ho can be reached on (571) 272-4696. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Darwin P. Erezo/ 

Primary Examiner, Art Unit 3773 



